University of Memphis

University of Memphis Digital Commons
Benjamin Lawson Hooks Papers documents

Benjamin Lawson Hooks Papers

5-27-2021

Margaret Bush Wilson, Ramarks to an NAACP Workshop on The
Police Use of Deadly Force, Atlanta, Georgia

Follow this and additional works at: https://digitalcommons.memphis.edu/speccoll-0445-hooks-series1

Recommended Citation
"Margaret Bush Wilson, Ramarks to an NAACP Workshop on The Police Use of Deadly Force, Atlanta,
Georgia" (2021). Benjamin Lawson Hooks Papers documents. 42.
https://digitalcommons.memphis.edu/speccoll-0445-hooks-series1/42

This Text is brought to you for free and open access by the Benjamin Lawson Hooks Papers at University of
Memphis Digital Commons. It has been accepted for inclusion in Benjamin Lawson Hooks Papers documents by
an authorized administrator of University of Memphis Digital Commons. For more information, please contact
khggerty@memphis.edu.

Excerpts from remarks of
Mrs. Margaret Bush Wilson
on Panel Workshop: The
Poli ce Use of Deadly---rorce
at the National League of
Cities, December 1, 1980
Atlanta, Georgia. Ms. Wilson
is a practicing attorney in
the St. Louis firm of Wilson,
Smith & McCullin and Chairperson of the National Board
of Directors, N.A.A.C.P.
ACHIEVING THE ESSENTIAL
The Constitution of the United States, as the preamble
attests, was ordained and established to insure, among other
things, domestic tranquilty.
Someone has noted it is one of the ironies and contradictions
that in the basic mission of the police, i.e. to maintain the
peace - it is sometimes necessary to employ force.
What must never be overlooked and needs emphasis here, however, is that the police mission at such times is different
from a military operation.
destroy.

The military seek s to strik e and

The police are supposed to use only t hat minimum force

necessary to gain obedience . to the law.
Conflict between the police and black people is deeply
rooted in history and reinforced in current dail y experience.
A legacy of bitterness still lingers from the officially e n forced
and popularly sanctioned second - class citizenship for blacks.
Much of the anger faced by the police in the inner citie s
and urban black enclaves has nothing to do with the police per
se.

It is related to the seething inner fur y at social conditions

resulting in unemployment, obscene housing conditions, pervasive 1,
discriminating practices and unprovoked, gratuitous insults.
The policeman is a symbol of that oppressive world beyond and
is an easy target for pent-up rage.
Nonetheless, in contemporary America it needs to be said
without equivocation that an effective police force and professionally trained police officers are our most urgent and important
resource for the preservation of our civilization.
The reasons are obvious - we are an overwhelmingly urban
society now.

The police who

patrol the streets of our ·cities

determine in a large degree the safety and quality of our city
life.
have

As Judge George Edwards said:" we expect the police to
the wisdom of Solomon, the concern of a social worker

and the prompt courage of a combat soldier."
We come then to the subject of this panel, for the decision
to employ force is the most critical of all decisions police
must make .
However, no matter what type of data or what system of
analysis is employed there is one clear and, for the NAACP,
most disturbing finding:

police use of deadly force is a pheno-

menon affecting black Americans at rates far higher than
whi tes.
Robert L. Harris, a recent past president of the National
Bar Association put it this way: "Most police officers are p·rofessional, dedicated persons who execute their sworn duties in
a responsible and judicious manner.

But unforuunatel y , there are

some who believe that they are above and beyond the law and
that their status as police officers accord them a license to
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inflict sununary and sometimes fatal punishment upon Black citizens.
Professor Paul Takagi of the

Un~versity

of California notes

that between 1960 and 1968, 1,188 Black men and 1,253 white men
were killed by police officers in an area with a 10 percent Black
population.

Takagi also indicates that during the 1956-1974 period

the rates of police shooting deaths "remained consistently at
least nine times higher for Blacks" than for whites (Takagi, 1974).
Takagi interprets data to show that the homicide rate for Blacks
ranged up to 13 times higher than the rate ·for whites because the
U. S. government does not distinguish between Mexican Americans
and Puerto Ricans as national minorities.

Takagi notes that

Arthur L. Kobler (1975) "found that 13 percent of those killed
by police were Spanish speaking . "

Thus if we deduct 13 percent

from the total we see that Blscks have been killed by police
at a rate 13 times greater than whites .
reinforced by

These findings are

Robin (1963) , who analyzed total

police shootings in ten American cities, and who concluded that
blacks (the vast majority of whom were men) were killed at
rates six to 20 times greater than the rates for whites.
1977, Catherine Milton and others studied

polic~

In

shootings re-

sulting in death or injury in seven U. S. cities with a total
Black population of 39 percent.

Of the shootings the y analyzed,

79 percent involved Black victims .

J.J. Fyfe reports similar

findings in a study of New York City police shootings which
analyzed "harmless" discharges as well as woundings and killings.
In a subsequent work, Fyfe also reports a statistically significant association between fatal police shooting rates
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and the "percentage .black population" of 24 American cities.
Last January (1980) the National Board of Directors of NAACP
was faced with yet another spate of reported incidents of police
brutality coupled with an equally ominous development of libel
and slander lawsuits filed by police officers or Police Officer

E:
t:

~

:.

· Associations.

These suits sought substantial money damages against

the NAACP and its officers and staff.
Because the NAACP does not believe that the ends justify
the means,but rather that means can ' determine ends, it chose to
adopt a course of action regarding the problems stemming from
the police use of deadly force that would be professional, objective, balanced and yet forthright.
It was in this context that I,as Chairman of the National
Board of NAACP and a member of the Board of Trustees of the
Police Foundation, spoke to the President of that Foundation in
search of counsel and assistance in what is a very, very difficult and complex problem.
Those discussions led to a contact with the Law Enforcement
Assistance Administration and ultimately to the project which
with
has been funded by LEAA for NAACP/the Police Foundation as an
essential research resource.
Quite frankly, some of us in NAACP have been astounded at
the negative reaction to this effort by some officials of the
International Association of Chiefsof Police.
We view the issues relating to police use of deadly force
in the project as critical, and that such issues include:
s election of of f icers; department firearms policy ; court action ;
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and state

statute~.

We also believe in getting facts and information.

The NAACP project primarily addresses two of these issues:
1) departments' firearms policies and 2) state statutes.

Re-

finement and revision of statutes are as essential as enlightened
department policies.
It is reported in the November-December 1978 CRIMINAL LAW
BULLETIN that:
... on the evening of June 19, 1965, two white,
off-duty Seattle, Washington police officers in
plainclothes consumed five or six drinks each
· and got into a fight with a group of black men
in a Chinese restaurant. After the fight, one
of the officers pursued the black men outside
of the restaurant, firing into their car and
killing one of them when they failed to halt on
his demand . According tothe surviving black
men, the police officers never once identified
themselves as such. (Sherman, 1978)
The Supreme Court of Washington ruled that t he homicide was justified as necessary to arrest a fleeing felon.
In sum, it was found that the action of these officers did
not violate the state statute relating to the apprehension of
fleeing felons -- including those whose only felDny is flight
itself.
As the Seattle case clearly illustrates, many state statutes
allow police use of deadly force even in personal disputes.
Moreover, in a host of states a 'suspect' can be 'justifiably '
killed for fleeing from apprehension (thus

~leeing

from a process

of justice) that would, 3t the extreme, only deprive him of his
liberty for a few months.
-5-

The latitude to kill fleeing felons is a common-law vestige
~ilich

of an era in
3oNever, this

al:nost all felonies were punishable by death.

latit~de

was not modified when 19th Century legis-

latures abolished t:i.e ceath penalty for a significant number of
felonies, and elevated a host of non-violent offenses

~raditional

~o

the status o= felony.
Al.though a =e-.,., late 19th Century cases contained data justi-

£ying deadly fo=ce only in the case of more serious felonies
(examples:

in Hort:i. Carolina and Alabama), none modified the tra-

dition-al . felony-m.is;ie:meanor distinction with the force of law.
It was not until 1930 that a serious effort was made to
::-estrict the coIJinOn-lav... license to kill of which, as noted,. state
fleeing felon law is a vestige.
Instit~te's

American Law
a ?roposal to
::-estricting
=riEes.

resto~e

pol~ce ~se

In response, that same year the

first Restatement of Torts rejected

the original logic of the common law by
of deadly force to arrests for capital

Howeve=, i= ::-estricted police use of deadly force in

5reat part to a=res=s relating to treason or a felony threatening
death or serious bo;iily harm.

Interestingly, no case or state

statute followed this position.
~he

Thus, the 1948 $upplement and

Second Restatement of Torts (1966) returned to the common-law

::-ule :hat deacly fc=ce was permissible if necessary to arrest
any felon.

Thus , tocay state statutes, largely, do nothing to

affec = the needec rest=iction of police use of deadly force.
Courts ha•.re beE:l st:bstantially reluctant to address the issue
~f
:3.

poli ce
l eg~s

~is~se

of ce2dly force, claiming that the matter is

lative o:-te.

Em.~ever,

so:ne courts have taken a stand
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against such police action and it has promise of measurable
impact.

It is of note that in recent years, federal courts

in Louisiana, Wisconsin, and Missouri have invalidated state
statutes in which police officers sought refuge to justify
use of deadly force in the instance of a fleeing felon.
In a 1969 wrongful-death -action, a U. S . district court in
Louisiana interpreted the law of Louisiana (apparently the
only state which never employed the common-law rule) to hold
that "deadly force may be used only when life itself is endangered or · great bodily harm is threatened," and that a police
officer is not justified in shooting a man who is suspected
of stealing an automobile in order to apprehend him.
A 1973 federal case interpreted Wisconsin law to hold that
"flight on the part of one suspected of crime does not, of
itself, warrant the use of deadly force by an arresting officer;
as "force which is likely to cause death" is only warranted
when it is necessary to prevent irmninent death or great bodily
harm.

An Appellate decision affirmed this ruling.

However,

it did not note cases in which deadly force could be used and
only made it clear that since deadly force was n?t the only
means left for effecting an arrest, its use was not justified .
In 1976, a federal case almost overturned the cormnon-law
rule in Missouri on explicit constitutional grounds.

The

Eighth Circuit invalidated _the Missouri Statute invoked to
justify the shooting of an unarmed burglary suspect fleeing
from a golf course.

However, the Supreme Court later vacated

the ruling on procedural

grou nds.
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In 1978, the Eighth Circuit interpreted Neb raska state law
to invalidate the Omaha Police Department ' s policy which still
followed the cormnon-law rule of apprehending f leeing felons.
State courts appear to be a more promising source of change
as they, unlike federal courts, do not have to reach constitutional issues in order to restrict the use of deadly force in
reference to fleeing felons .
Since the cormnon-law rule provides that a judge or jury must
find a police officer's use of deadly force necessary as a last
resort to justify the conduct, it is a fairly simple matter of
fact to find the force unnecessary when used against certain
felons or certain classes of felons .

It is i mpos s ible to say

however, to what extent this "safety valve" has been or will
be used in lower courts.
As can be

seen with respect to courts, there is

indication that state legislatures are recognizing

police

misuse of deadl y force as an area of their resp onsibilit y.
There is limited movement toward adoption of t he Model Penal
Code proposed by the American Law I nstitute in 1962 .
~odel

The

Penal Code outlines that police use of deadly force

should not be justified in felony arrests unless the force employ ed creates no substantial risk of injury t o innocent persons,
and the officer believes that
1)
2)

The crime involved the use ( or threatened
use) of deadly force; or
There is a substant ial risk that the person to
be arrested will cause death or serious bodily
harm if not apprehended.

Althou gh the Model Penal Code was proposed and publi shed in
1962, it was not adopted by any state until 19 71 ; that being
- 8-

the state of Idaho, which repealed it the following year .
However, since 1972 at least seven .other states have adopted
the language of the Model Penal Code as proposed in 1962:
Hawaii (1972); North Carolina (1973); Delaware (1974); Kentucky (1975); and Maine (1975).
Of significant note are those states which have enacted
statutes more delimiting

than the cormnon-law standard .

Such

statutes allow deadly force only in connection with "violent"
or "forcible" felonies (Louisiana, Illinois, New York, Georgia,
Oregon, Pennsylvania, Montana, North Dakita, Colorado, and
Utah).

Ohio has a pending statute (relating to use of deadly

force), which if passed will be the most restrictive ever
for the country.

still
Nonetheless, much refinement and :ieliv1i"t~t.i-Onare/in order

for state statutes.
One of the two principal publications to be developed in
connection with the NAACP deadly force project will address
state statutes.

This review of statutes will outline the

specifics of each state's statutes relating to the use of
deadly force;

it will note. the patent

short~omings

of

many; and it will recognize and also properly critique the potential of the more enlightened and delimiting statutes found
in the noted ten states.
Since 1909, the NAACP has waged its unrelenting crusade for
fair play and equal rights.

We have been open and above board,

firm l y convinced that our quest for a just and humane society
cannot be obtained in a climate of repression and restriction.
This is the essential quest which we seek to achieve, and it is
more urgent than ever that we succeed, not just for ourselves but
9 for all Americans .

- -- - - --

